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Honorable Thoma. A. Lukn
u.s. Rou•• of Repre••ntative.
23~2 Rayburn Rou.e Office 1149.
Washington, D.C. 20515

Dear Con9r.ssman Luk.n.

Enclosed pl.... find a mamorandua prepared by Commi••ion
staff in r ••ponse to your letter of OCtober 21. (The full
Commis.ion has not voted Oft this utter and will probably
not have occasion to do so until pr.sented with • specific
di.pute.) As you will note, ~e p~obl.. preseftte« by •
candidate who .tt..p~. to exploit the fto-c.nao~shlp provision
of Section 315 by 4eman41n9 that obscene .ateri.l b. broad
cast during the course of • politic.l .dv.rti....nt 1s •
novel aneS complex one. It appears that the Con9r••• vtaicb
enacted the Communications Act 4i4 not anticipate that •
candidate would attaapt to exploit the fto-ceasorship
provision of Section 315 in order to violate ~tber lav.

Non.thele.a, ~e attached memorandua conolude. th.t the
no-cen.orship prohibition 1D Sectioft 31S vas ftO' inteneled
to override the st.tutory probibition .9alD'~ the b~oadca.t

of ob.cen. or indec.nt material. th.~ i. etched 1D lectlOD
l~'~ of the Cl'illlnal C04!e. The staff re.abed this cODC1".ior.
upon findin9 no eVidence in the levi.l.t!ve bisto~ th.t
Conqr••• intended Reb. res\1lt and upora .pplY1la9 the CaDOna
of statutory conatnction, under wich ••tante .boal. ISO'
be con.trued in a mann.r that ylelds aD unreasoaabl. res\1lt.
a.caus. S.c~10ft 31S'. purpos. of fost.riD, politioal debate
is untainte4 by subjecting broadc.ster. to the prot.1bltiona
in S.ction 1464 a,.tnst cbsceDitr and lnCSeceDCY (vbleb ~
definition lack .erious pol1tica~ value), it i. coacludea
th.t it would be unreaaonabl. to'exempt broadcaater. Ira.
Section 1e'4'. criminal prob1bitloDs.

Pl•••• do not h.siute to call "pon .. or ., .taff if there
is any furthel: way in which we may be of help 1ft this utter.,

1lir'
Mark S. Fowler
ChainaD'!
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A ·us.- ta any identified or identifiable appearance by a legally
qualified candidate by volce or pictu~. on non.xe.p'
progra..lno. see 'aul••n v. 'CC, 491 r.2d "',.a'l ('t~ eir.
1'74). - I •

JI . S.c:tlon 1464 provid•• 1ft. fulla .

Whoever uttera any ob.ce"., ·lnCSec.nt, or
profane lanouage by ..an.·of ~adl0 .
cOllftunlcatlon ahall be fined not -or. than
'10,000 or l.prt.oned n~ .ar. tbaft tvo
y••r., or both.
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ov.c~ide the st.tutorY p~ohlbi'ioft I,.ins, .~c.ftltJ-o~ lnO.c.ney
ecche. ift Iee,ioft 1.'. 'of tM ~S.'ft.l Code.

J!!I1Ilatl.. IIlltort

sectton 315 v•• enact•• vtt~~t elaboratloft. aftd it carri.d
lo"".&,d "tr~\I.l1y Y.CN~tll wbat bad Men lection 11 of ttle "d10

. Aet.. Con••quenl1y, v. bave eK_l"ed the le,tllat.l'" history of
Sce~loft l' ~ the _.dio Act to find the ~alon. for the lnclultoft
\her.in of the equil opportuniti•• Ind no-ce~,orlhlp
l"equt.l'efMnta.

Tho prOYiaien ~leh ..olved Into ..ctlon l' of the _.dl0 Act
and ultl••tel, Into section 315 of tbe COMaunlcatiofti Ac& •••
1n••r~.d in r ••poft.. to f ••r. t~.t b~de••,.~••ilht Iby•• what
were thought. to "- IIOftOpol1••1c powen to ••plott tM '-opl•• JI
s.c~e~'1"1 01 eo.a.~e. "OO¥er .apr....' ~ of t~ fear. that
...... to have .o~ly.tecS ..It)' of the COftf&-•••.." who pa••ed tbe
ltad10 Mll

w. ca"n~ al10v .n, a1ngle peno" or ,roup to
place ~he~••lY.. in poeltion vh.~e ~~~ ...
cenlor the ••terlal whleh .hall be ~roadc••ted
~o tM pUblic. JI.

De.pite tile vami... of "cl'etaq _evea- anti .-hen. ,he
Boy•• approyed a 0111 which 0IIt1 tt.. a.., r..ul,...."t for etlval
ac:c••• by polltlell candlO.~.a.JI When ,he ""a'. c.....I'.
Coftlldtt•• I'e.is" the I~H btll, boW•••I', it prOYlded \bIt Sf I
lic.n••• peml\tecl all "~oaOcast .-..'lon to ... v'" •.., a
c.ndidlte 01' candidat.•• '01' .n, ,1Ib110 offS., o¥ for the
dlaculaioft of aft)' ....t1Oft afteetl.. e... "'lie, M ...11 _~. "0
cSi.c~t.inatiOft .. to tile .M of ••eft rtroadca.tS... 1,.tlOft••tId
vttb reapect to I.t' ..tt.,. the Itc'Ale••~ll bw ..~ •
couon carrier 1ft Int.el".'a"_ 0.....1'0.' ftovide., 1h.' •__eh

,
Tr se., .!.sa-' ,lie Rou•••blt•••t '" COftI. lac. '.11' (l'ZI"
~rit1!on9r""'fta..ll at.ated that he 'i' ~tftlaa &hat -'-"
....r of ~he 0...1tte. "111 dear tbat ItS. a.ely,.l,
lft.ylt.~l. that we are 001"0 to ha.. to regull'e the radio PUDltc
v.t.llti•• juat; .a we JrttOulat. otber ,ublio "'il1~ie.. we are
going ~ "1ft to I'et.l.'e the rate Ind the .."lee, .... to force
&h.. U .lve ..ual ..""ie••nd .....1 ,~••bMtft' to all. At it
atanO. now they are .~olyt.l, tbe arblte~a of tbt alr.-

JI I'~. ~c. S.'3-'. (1.21).

JI .!U. a. "11,· "th Co",., lit _a.... lfttl'oduced 1ft. tile
....".,. Oft .....a. lS, lt2& alWS raf.rrecl to tM len.,. C..ltt.. on
%ftteratl,e C~rce.

- ,-- ..- (,~,(-...,w ""-.-'~ ~~ ~-"'l
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ltc.n'•• shall h.ve ftO powe~ to eeftaor the ..,erial broad
cast.- !I

When t~e "ftat~ e~rce Co-Mitt•• bill V's debatad Oft the
floor, lenator Dill offerld to .trik. out the languag_ that
d....d 11~an••e. to be co-mon carrl.~ and to .ubstitut. the
rolloving provision.

If any llcen••••hall per-it a
broadcasting Itation to be u.ed by •
c.ndid.te or c.ndidates for any public
office, h. Iball .fford equalopportunitl••
to all candidat.1 for such pub11c offic. 1n
the us. of suen broadca.ting Itation.
Provided, That such ltcen.e. Ihtl·l1 ha.,. no
power to cenaor the .aterlal broadc.st under .
the provilions of thil par'oraph and Ihall
not be li.ble to criMlnal or civil .ction by
r.alon of .ny uncen.ored utt.ranc.I thus
bro.dc.lt. ].I

Sen. tor D111 .xplained that be wa. r.luctant to characteriae
broadcasters .s cammon carriers but th.t hi. linguistic ch.no••
were non-aubst.ntive 1n nature.

t vill .ay • • • that tha, is practically
the provision we had 1n the bill, and the
broadcaatera w.r. 10 opposed to ha.ing
th••••1.,.. dell0n.ted .s coaMOn c.~ri.~. we
thought it unwSse .t this st.ge of the
dev.lopment of t.h. art ~o do it.. JI

•
Senator 0111'. a..nd~nt eventually pa••ad. ..~.u.. ~o

lftdic.tlon h•• been found ift tb. debat., or c~itte. repo~tl

Which. would indic.te t.hat the .dopted language v••••1.ete4 for
leOll a. oppo••d to ••••ntic purpos.s, ve conclude tb.t it va.
the intent of the senate to tre.t broadcasters a. e~ ~.r~i.r.

for purpos•• of section 11. tradition.l ca..on ~.~~t.ra .re not
required to a••lst the violat10n of ~.deral crt.lnal laws by u••
of their r.ciliti•• , V and w•••• no ~.a.oft to tr.at.
broadca.ter" When .ulij.ct to common c.r~lel' obligations,

!I
11
J.I

~ H. 91'1 (s.!~p. Mo. "2), "th Cono., 1.t se••• lee. 4.
I

" Cong. aec. 12502.

'tee·. 12503.
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dlff.~.ntl,. OUr concluslon ~h.c Cong~••s .i. not la'end ift
s.c~lon 315(a) to confer i ..unity on bcoadoa.tara for viol.'ions
of \bIt f.de"al .~OI\ibttlOft asatftSt the ",t..ranee 01 ObsoeM or
lndec'ftt s",ch on the aic jlJ 1. suppo~ed ~y the 4elet.lon fraa
S.n.tor Dill's a..ft~ftt or-in. provl.tOft ~ba~ would have
speci:flcal1y exe.pt.ed broadc••~er. frCII en:1.1na1 liability • .11/·

w. believi that our analys1s her.in. whiCh l1alt. the c.ach
of the no-censorship prowl.lon to .atters which ar'.pr.otected by
the First Amendment, i. faithful to section 31S t

, purpo•• , vhich

101 originafly the prob{bitlon aoalnst obscenity O~ indacancy
Vis contained in • 2. of the Radio Act, which provide4 that ·'P
person within the jurisdiction of the United .tata, .hall uttar
any obscene, indec.nt, or prof.na langua,e, by .aana of radio
c~unic.tlon.· That provision v•• carried forward verbati....
32' of the 193. Act. In 1'.1, in connection wt~b • ,.ne~.l
revision of laws relating to federal crt.... which iaelude••
recodific.tion of ~he f.deral Cri.inal Code,~the p~Ohlbltlon
aoainst the br~de.st of obscene ..tarial v•• recodified t~oa

Title "4' to Title II (I 14'4). This racodiflcation did not
repre.ent a .ubstanti". oha"V.. .!!!. PCC •••aeJflc. 'ounDtip,.
43' U.S. '21, "I, n.13 (1"'),. .
111 Se. II. R, Rep. NO. 11••, "tb COng., 2nd ..... 10. II. .It.I..
"iTso "'-rNrs IchacatiOftal , Cooperati.. Assoc.~, JIO V,r
nr;132 cltJIr:-\,. nacilno the COftclu.tOft t. r~de••ten r
vhen acting in cOMPllanCi with the equal opportunitle. pr..i.IOft,
were l~vfte free liability for any def...tory atateRenta uttered
by a candid.te, the Court did not discus v • 1
would cover faderaJ orlalnal laws. .We.. '. . ':.
IlS uftCloubted~'J.t....~ la~
blf·~~·~,..~"I'al'·l.~"
it~~"I~!j1~~S? .t·~w.l".lpnbl. "
_t'lII~ "_' We also note that. ~".tlce. ft. r .w, r a",
Stev~rt, and Wbit~ak.r di...nted to the Court-. dect.ion Oft tbe
,round that seetion 315 did not pre..pt .tate libel 1....
Justice Frankfurter noted that vhile i~ _i9bt .... unfair to
require broadca.te~a to air .aterial for Wblob ~he, .lgb' be held
liable, this va. not .trlct1y relevant ~ the pre..,tlon .
question, furthermore, a. defa.atloft va. general11 ~.,acd.d a. an
1ntefttioftal tort, a broadcaater who pre..nted defaaatory ••tarlal
pursu.nt to Section )11 would not have the n.c••••ry intent,'

,
-,-- ....' Il ...... ,C-'U • ....,.I"")~ "':'=
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v•• to fo.'... polltt••l "bate aM d1••OUI'M. JJI
Canon, ot.IlJtusorr C!ft'Sru,t~

Applioation of the canoRa of .ta~tor.r OOfta~l'uc~ioft .uppo~,
t~e ~.ncl••10ft th.~ Section 311 .heuld not be lnterpl'e'e4 ~o
displace • 1.'.. It ha. be.ft eal1ed a 101deft rul. of .t.tutory
interpretation that a .,atut••haUl. not be construed in a
fa.hion tbat yield. an ""re••onabl. "••ul'. jJI To eonstl'"e
section 311 a•••e.ptl", bro.de••t.~ fra. t~ Crt.inal Cod.'.
prohibition aoain.t ob••en. or indecent trane.i••ion. vould, we
believe. amount to j".t .uch aft uftrea.onabl. re.vlt. Cur
conclu.ion 1. ba.ed not only Oft tbe fact t.bat no .uch 1ntent va•
• hown by Conore•• Ca. de.crlbed abo••), but .lso on the fact that
.uch an lnt.rp~et.tloft i. 1ncon.l.tent vith the .plrlt of the••
• ection••

.t .

section 315 va. enacted to fa-t.w uninhibited politleal
d.b.te in or4el' that t.he public could ,aln a••0" insi,bt lftto
political thought and .ce••• to pol1tioal 91...... ,..lble. JJI
Aftyl1.1tatlon Oft tbe pUblic'. acce•• to polit.ic.l debate v~1Ur

fru.t~.te the purpo.. of the "o-censorshlp prowl. Ion. Lt.l'1",
obscen. o~ indecent t~.ftI.l••iona do.. ftot !ru.\~at. tbat

. .
rn Our aft.r;il. c:cwen onc.... uteri.l, wbleb .... ".n held to
De unpl'ot.e,,", .pe.oIl. .JH..!!S,b 'I. VD1.td I'atll.. 31. U.I. C"
(1957). %n.of.C' •• the "Jiij'r_ CourO•• not Kitd tba' iftd.cent
o~ profane lang"age i. prot.~ed by 1:.be 'ira1:. AlleftdMftt wM"
uttered oyer tb••il'v•••• , our .n.lfsi. vould apply ..ual11 to
such ••pr•••lona. Ie•••, .. .tCC 'I • • ,'U1ca 'OUnH!!!!l. '!flb
w. note ho..vel', 1:.ti.£ thi .upr_ coun ha. ..p""11CI'£Ij" Iii .t
c.rtain e.pl.tiv•• (~. -f ••k the draft-) a~ entitled to
constitutional prote~on. Coh.n i. CaJllfornlJl, .03 U.I. 15
C1'71).

JLI . 8.nds, SUtherl.ncll St.tut01:7 COnatruet.lo'h • 45.12 (4th ...
"IT'))' se. emi••10Mr of t,,~.m.LMv.n... w••~. 310 U.I•.
5.3. 51rTl~"P va 'fo-rootb"ill" Iftk. a.l'r";2d .31, '4.
(D.C. Clr. l"l),~. eft_if, io~ 6.8. 1~ (1"21.

~"I I1t 'a~l" Educ.tional I Cooper.ti.. A••en v. !R6I, 310
.1. ,··'1lr 111511.

- -- ...- ---
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p"rpo... howe.er. lft4leed, the "1'1 ~elinit.l_ of ....."1.1'. •• ,
.lucid.l. _ &be I ..p~... Cou~, IUAl'a"t... ellat e\lOll .,....
·'iac.·~l_•.,. • • ,.lllite.1 • • •••1...•. ,Ullel' .,
eallfot~, 411 U.S. 15, 24 (It'3). .y de!lnltloft, ~h.~efo~.,.
apeech ~ .~ contribute. to political debate i. not prohibit.,
oba~eft. or lndecen~ .pe.c~. Sl.11.1'1,. indecent spe.ch also
con.tl~ute. ·'no ••••nti.l part of any e.po.l~loft of ide•• , aft4
(til of such sliGht .ocll1 value .s a .tep to truth that any
benefit that .ay ~ de~lved fro- lit] 1. already outweighed by
the loclal interest in order and .orality.'· ree v. 'aclfisa
Foundation, 43. U.I. 126, 7.6 (191.) (quoting ChaprIn.kY v, Aev
Hamp.hIre, 315 U.S. 5'1, 512 (1942). Indeed, the Court 1ft
pacifica indicated that indecent .peech contains all the el••entl
of oSscene speech except for appeal to Ofte'. pruri.nt interest.
~. at '.0. Thus, indecent speecb, l1kewi.e, ha. no .erlou.
political valve. Hence the exclv.ioft of obsc.ne O~ l"«ecent
Ipeech do•• not v101at. Section S15'. ,u~o.. of foatering
political debate. The Ipirit of section 315 1. uncc.pra.l.ed by
r.adln; Section 1414 al an exception to Section 31S'. no
censorship provision.

Because Section 31S'••pirit il untainted by IUbjectln~~
~roadca.t.rs ~o the prOhibitlona of section '14'4, we oonC1U"oy
that 1t would be unrea.onable to exe.pt broa~~a~~~~~ frca lectia
1464 's -crt"'inal prohibit iona. J!I .'

Conclusion

'" The application of bo~h traditional ftOl"IU of et.tu'o~

~
construction •• vell a. an analysl. of the leo1elat1.. evolut1on
of Section 315 ailitate in favo~ of rea.lftg lection 14•• aa aft
exception to .~ction SlS. Thi. oo~truetlOft ia al.. eonela'eftt
with ~h. holdings of prior decislons. In PoI'S .UUD 'ra4,.asl!!l.
Co" 12 pee 1011. 101. Cl'.'), for .xa.,l., we h.W,Sa' 1ft
enact!no Aeetlon 31S. Co~ore.e occupied tbe flel' and tl'e..,ted
state libel laws. 1ft 'hat decision. the C~l••lon 41. not,
hovever, reach the tasue of how to reool.e a oonfllct betv••n
S.etion 315 and other applicable federal crlalnal laws.

r
While the Cam-I••ion has ne.er directl, .ddr..... the u.. of

Section J15 to .101ate other federal criminal .tatute.. we h.ve

1!1 wh11. we think that a broadca.ter who knowingly aired
o scene or Indecent material vould g.nerally be liable to
prosecution •• aft acce.sory, se, e.I" 18 u.l.e. "etlon 2
(principals), section 311 (con.pirac,), ve note t~t scient.r i.
generally required to .cOftvlct persone under "ction 146.. "e
S-ith v. California, 351 U.S. 147 (1'5'), OS!liardO .! U~~5'
r.a 720 l'th f1r. 195'»1 United It.'-e. ¥. Ith, ii' " 1121'
('th Cir. 1"2). Therefore,. bro.acaa'er vbiiiak" •
r ••sonable, good-faith deteralnatloft that ..terlal pr•••nted to
hi. pursuant to S 315 1. not obscene or indecent would probably
lack the crialnal intent nec••••ry for a cOftvlatlon under • I.'•
•••n l( the .a~erl.1 1. later det.rained to be o~c.ne or
ind.cent. Cl.arly, the candida,e who supplied .usb ..,erial
,wnu'~ ~ liable for oroseeutioft.
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i.plied that broad.a.tee. are ftot reaul~ed &0 .ir V1... that
advocate law Yiolation. d•• lOfted to prodvee i.-inent lavl•••
• c~iol" toft"t.e Ill". -"' ... find no iu.'llieatio" In the
leoi.lative hl.to~r o~..etlon 315 or In t~. p~lnclpl•• of
.t.tu~or.r COft.~ructlon to liMit ~he exceptlofta to section 31' to
c•••• where a broadca.cer l

• conduce .1Qht incite aembers of the
public to co~it crime••

Wt are fully cognizant that dietu. 1n Farmers E~ue.tlonal
and Cooperative Union v. WDAY, 360 U••• It T2', •••miftQly
lugg•• ts t~roaac••t.rl hay. no po••r to cen,or material
pre.ented to the. by a le;allY qualified candidate pursuant to
See~ion. 315(a) or 312(1)(7). 11I We believe, howeYe~, that the
wooden application of .uch dietua to the situation under
consideration would exalt literall•• ove~ lub.tance. The re.ult
ve reach tOday 1. entirely conslAtent with the holdlno·of MDAt -
namely that Conor.s. pr.empted atate defa..tion lava and granted
i.munlty to broadca.ters for violation of tho.. lavs. ~ pe~lt

-a broadc.st station to censor all'Qedl1 libelous remark. would
under.ln. the basic purpose for whicb seotion 311 va. p••••d -
full and unrestricted discussion of political lssu•• by

W 36;& S lis, IS' (li72) (q\1Cltlng aran5erpg 9. CIllcJ, 395 U.I. 444, ••'7
11"6') ).

l!I Sectlon 312(&)(1) of the Co..unlcatloftl Act of l'J., whioh
i. plrt of the rederal Ilectlon Ca.palon Act of 1"1, ~equlr.s
broadca.ter. ~ p~ov1de federal candidate. for publio offlc.
rea.onable .cce.. to their facilitie.. !be lup~... Cou~. 1n Cll
Inc. v. FCC, 4SJ·U.S. 3", 3.5 (l,al). held that lection
312l. n7S dld not ..rely ·codify pee pollel.. developed·under the
pUblic intere.t .tandard, but inst.ad created aft affl~a'lYe

right of r.asonabl••cce.s for federal caftdidate.. Carte~

"on<,a1e Pre.i entia COftlaitte. Ine, 14 pee 2d .31 ll,'rr;- .ffed
Oft recon. .t ft, • r 4 '79l. Abroadca.ter'.
b .nket po cyof denying .cc•••·to any -le,ally qualified

feder.l candidate would venerally be considered un~ea.onabl. for
purpo.e. of enforcing section 312(.)('7). i ••ion e i
enforcln • ctlon 312 a)(1 of ~he C~un at on. C 2d

, • owevert ve eve tbat a roa ca.t.r Would
be justified in refusing acce•• to • candidate who intended to
ut~er obscene or indecent langua;e; because lection ~12(a)C'),
which provide. that the Commission .a, ~eyoke a licen•• for,
inter alia, a violation of I 14•• , .us~ be ~ad to car•• aft
exc.ption to Secti.on 312(1)('7).. .
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Jaftuary 5, 1984
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Id. at. sA.-



This i. to certify that :I have ~i. day ••rvad a copy of the

within and foregoing MEMORAJfI)OK OF LAW IN SUPPORT OF PLAINTIFF'S

APPLICATION POR TEMPORARY RESTRAINING ORDER AND PETITION FOR

DE9LARATORY Jt1DGMENT upon all counsel of record by hand delivery
Of.tA.tC.!-, +-tl~~~

of same to tb~ followin9:
,1\

Daniel Becker
1862 Libe~y Grove Road
Alpharetta, Georgia 30201

Daniel Seeker for conqr... Committ.e
1862 Liberty Grove Road
Alpharetta, Ceorgia 30201

Renee Licht, Esq.
General Coun.el
Federal Communication. Comai••ion
1919 "M" stree~, N.W., Room 614
W.abington, D.C. 20554

This 28th day of OCt.ober, 1992.

~?t:r
DANIEL A. XD'1'
Georgia Bar No. 415110

Al9U010.1215
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flXel1'T IN u.s. P\.AINTIFfl CASU)

DEFENDANT(S)
(f) l::>~ ~ It. , ~,I:~ r

<;)~ ~~C( ~~ .. ~r ~/~sCc~,

~ ~I'Q.{ Ce~;C:-Cl.~C~S ~iJs.·o-

COUNTY OF ....lDINce OF IIIMT ...TID
DEFENDANT~ . lIN u.s. ".-t,
CASI. ONL..,
NOT!: IN LANO COHOIMNATJON CAlES. uS! THE LOCA':" :~
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XN TIlE UN%TED STATU DXSTRXC'l' COURT
FOR THE NORTHERN DXS'l'RICT OF GEORGIA

ATLANTA DIVISION

GILLETT COMMUNICATIONS OF
ATLANTA, INC., d/b/a WAGA-TV5,

DANIEL BEaD, DANIEL BECKER
FOR CONGRESS COMMITTEE, and
THE FEDERAL COMHUNICATIONS
COIOlISSION,

CIVIL ACTION

FILE NO.

Defendant••

Plaintiff,

v.

)
)
)
)
)
)
)
)
)
)
)
)
)

----------------)
c.PMJ'1.AIri[

Plaintiff Gillett communications ot Atlanta, Inc. d/b/a

WAGA-TV 5 ("WAGA-TV") fil•• this its verified Complaint against

the named defendants as follows:

DI DR'I%18

1.

Plaintiff WAGA-TV is a Delaware corporation bavinq its

principal place of busin..s in DeKalb County Georqia. WAGA-TV is

licensed and duly authorized to do business in the state of

Georgia.

2.

Defendant Daniel Becker is • citizen of the State of

Georqia and is subject to the jurisdiction and venue of this

court. Becker may be served at his r ••idence address, 1862

Liberty Grove Road, Alpharetta, Cherokee county, Georgia 30201.



3.

Defendant Dani.l aeeker for Congress Committee ("Becker

campaign committ••") is a citizen of the state of Gaorqia and is

aubject to the jurisdiction and v.nu. of thia Court. The a.cker

Committee may be aerved at its principal place of busin.ss, 1862

Liberty Grove Road, Alpharetta, Cherokee County, Georqia 30201 by

servin9 any person authorized to accept service at that addr••••

Defendant r.deral Communications commi••ion ("FCC") is an

aqency of the United states Government in Washington, D. c. and is

an inter••ted party ~ virtue of ita r.gulatory authority over

WAGA-TV as a broadcast lic.n.... The FCC may be .erv.d through

its qeneral couna.l, Renae Licht, Esq., at 1919 M. Street, N.W.,

Room 614, wa.hinqton, D.C. 20554.

lQRl'D%OTIQI lID ,'"DI

5.

Juriadiction 1s proper in this Court pursuant to 28 U.S.C.

S1331 and 28 U.S.C. 51346 because thi. action ari••s under the

Constitution and laws of the United States and is an action

aqainat an aqency of the Unit.d States.

Venue is proper in this district under 28 U.S.C. S1391(b)

and (e) becaua. Defendants Becker and the Becker Campaign

Committea reside in this district and because all of the events

upon which WAGA-TV ~a••s its Complaint aroa. in ~i. district.

AA.9m9O.012



7.

WAQA-TV ia enqaqed in the buain... of televiaion

broadcasting in A~lanta and the surrounding area and operat..

under a lic.n•• granted by the Federal Communications Commission.

8.

This civil action ari••• out of Def.ndant B.cker campaign

Committee's ongoinq attempt to purchas. air time on WAGA-TV' for

paid political advertising. As a licens•• under the f.deral

communications Act of 1934, WAGA-TV mu.t equally afford legally

qualified candidates for federal office "reasonable acce.s" to

purchase air time, and WAGA-TV' has "no power of censorship· over

the material broadca.t. The failure to comply with the••

require••nt. constitute. ground. for the revocation of WAQA-TV'.

broadcast licans.. Specifically, 47 U.S.C. SS3l5(a) and 312(a)

provide as follows:

S311. C&D414.~•• for pUb110 office
• • •

If any licensee ahall permit any person whO
is a legally qualifi.d candidat. for any public
offic. to us•• broadcast atation, he shall afford
equal opportunities to all other .uch candidates
tor that office in the use of auch broadcasting
station: Prov:l.tfed, That such licen••e shall have
no power ot censorship over the material broadcast
under the provisions of this ••ction • • • •

- 3 -
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5312. a4aiDi.~.~1.a s..a~ioD.

Ca) ••'9'Oaa~10D or sutioll 11aeD.e or aODst.ructioll
perait

The commission may revoke any station license
or con.t.ru~ion permit. -

• • •

(7) Por willful or repeatad failure to allow
reasonable access t.o or to permit purchase of
reasonable amounts of t.ime for the use of a
broadcasting stat.ion by a legally qualified
candidate for Federal elective office on
behalf of his candidacy.

9.

WAGA-TV may not direct or require polit.ical candidates to

adverti.e durinq specific times of the day or evening, and it

cannot prohibit a candidate from advertising during any

particular part of the broadcast day without violating the above

quoted "reasonable acce.s" and "no censorship" provisions of the

Communications Act.

10.

Defendant Becker i. a lagally qualified candidate for the

United State. Congr••••

11.

28 U.S.C. S· 1464 makes it a felony to broadcast "indecent"

matarial over the air. As interpreted under the First Amendment,

however,' 18 U.S.C. 5 1464 does not provide a blanket prOhibition

again.t indecent material; it merely require. that the indecent

material be broadca.t when the risk of children being in the

audience can reasonably be minimized. Typically~ the FCC allow.

the broadcast of such material during the "safe harbor" period

- 4 -
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between 12: 00 midniqht and 6: 00 a.m. The broadcast ot "indecent"

material at any time other than the.. -.af. harbor" hours

con.titutes ground. tor revoca~ion of WAGA-TV'. broadcast

licenae. Specirically, 18 u.s.C. § 1464 and 47 V.S.C. §

312(a) (6) provide:

S 14.41 .roa4oa.~iD9 db.oeD. LaDguaV.

Whoever uttars any obacane, indecent, or profane
lanquaq. by .eana of radio communication shall be finad
not more than $10,000 or imprisoned not more than t.wo
years, or both.

S 311. .'.iD181:rative aaa=!ou

The Commi.aion may revoke any station licen.8 or
construction permit--

• • •

(6) for violation of sect.ion 1304, 1343, or 1464
of Title 18i • • • •

12.

On October 26, 1992, Defendant Becker presen~.d to WAGA-TV

for airing a paid political adv~ising videotape containing,

among' other thinqs, graphic, violent, bloody and sbocking

depictions anc1 descriptions of actual abortions being performed

by dia.embermen~ of the f.tus, and dismembered and bloody aborted

fetuses and fetal body parts; a graphic, violent and shocking'

deacription of the crushing of a retus' .kull aa part of an

abortion procedure; and detailed footage of a ••cond or third

trimester abortion baing performed. The videotape include.

graphic and shocking depiction. of the uterus and female sexual

- 5 -
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organs, excreted uterine fluids, fatal body parts, fetal sexual

orqans and products of conception.

13.

The offending portions of this videotape depict ~e.a

sexual orqans, activiti.s and excreted materials i~ terms

patently offensive under contemporary community standards for the

broadcast medium.

14.

Oefendant Becker has reque.ted that the videotape be aired

on Sunday, November 1, 1992, and has ordered air time between the

hours of 4:00 p.m. and 5:00 p.m., immediately followinq the

broadcast of a National Football League qame between the Atlanta

Falcons and the Los Anqeles Rams.

15.

Th. videotape Defendant Becker seek. to bave WA~A-TV

broadcast containa "indecent" material within the meaninq of 18

u.s.c. S 1464 in that it contains "languaqe or material that, in

context, depicts or describes, in terms patently otfensive as

measured by contemporary community standards for the broadcast

medium, sexual or excretory activities or orqans." WAGA-TV has

notified Defendant Becker of this problem but he has declined to

withdraw the ottendinq POrtion$ of the videotape, or to air it

only durinq' tbe safe barbor hours between 12:00 midniqht and 6:00

a.m.

- 6 -
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16.

There will be a .1qniricant number of children in the

television viewing audience at the time 8acker .eeks to have

WAGA-TV air his videotape. Specifically, WAGA-TV's market

re.earch indicat•• that there will be approximately 178,000

children between the age. of 2 and 17 in the television viewinq

audience as a whole between 4:00 p ••• and 5:00 p.m. on Sunday

afternoon, and that there will be approximately 65,000 children

of that aqe watching the Atlanta Falcons football galle

immediately precedinq Becker's program. Th••e numbers are

significantly greater than the number ot children in the

television audience between the safe harbor hours of Ilidniqht and

6:00 a.m.

17.

An actual controversy has ari.en and now exi.t. between

WAGA-TV and Defendants Becker and the Becker Campaign Committee

concerning whether th••e Defendant. can properly invoke the "no

censorship" and "reasonable access" provisions of the federal

Communications Act of 1934, and thereby require WAGA-TV to

broadcast the shocking and indecent material contained in hie

videotape at a tim. of day when larqe numbers of children will be

in the viewing .u4ience, and thereby violate 18 U.S.C. § 1464.
. .

This controversy places.WAGA-TV in an untenable position: 'On the

one hand, if WAGA-TV broadcasts the shocking and indecent

videotape at a time when children will be in the viewing aUdience

- 7 -
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in 1&r9- number., WAGA-TV will violate 18 U.S.c. S 1464 (a felony

criminal statute), Which constitut.es grounds tor the FCC to

revoke its broadca.t licen•• pursuant to 47 U.S.C. 5 312(a)(6} or

t.o impo.e other administrative sanctions. It will also SUbject

many thousands of children in it. audience to severe mental and

emotional trauma baving potentially permanent consequence., and

thereby cau•• irreparable hara t.o WAGA-'!'V'. reputation and

.tan4in9 in the communi1:.y. On the other hand, if WAGA-TV refuses

to broadcast the shocking and indecent videotape at the ttae

requested, it will violate the reasonable acce•• and no

censorship provisions ot 47 U.S.C. 55 312(a) (7) and 31S, thereby

constituting further qroun4s for the FCC to revoke its broadca.t

license or to impos. other administrative sanctions. Thus, no

matter whicb course of act.ion WAGA-TV pursues with re.pect to

this shockinq and indecent vid.otape, it face. the genuine threat

of serious criminal and regulatory sanctions.

18.

Secau.e the FCC cannot or will not aat prior to the ttm.

Defendant. Becker and his campaign have ordered airtime on WAGA-TV

to broadcast his sbocking and indecent Videotape, and for the

reasons ••t forth more fully above, WAGA-TV as a practical matt.r

has no administrative remedy for its current dilemma, and it i.

therefore necessary and appropriate at thi. time for the Court to

determine and declare the respective rights and obligation. amonq

the parti.. to this action.

- 08 _
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CQ1DI'f ;
(Dealara~or7 JU4gaeD~)

19.

WAGA-TV realleqes and incorporates ):)y reference the"

allegations of paragraphs 1 through 18 above as if .et forth

fully berein.

20.

The "no censorsbip" and "reasonable access" provisions of

the Communications Act are in conflict with the statutory

prOhibition against airing "indecent" material. These

conflicting provisions can be harmonized, and the interest. of

tbe cbildren in WAGA-TV's viewing auc!ience can be protected, only

by a declaration that WACA-TV can only be required to broadca.t

the Becker videotape ):)etween the safe bar):)or hours of 12: 00

midniqbt and 6:00 a.m. When the risk of children beinq in the

audience is minimized..

WHEREFORE, WAGA-TV pray. for a declaratory jUdgment as

follows:

Ca) That this Court declare that the Becker videotape i.

"indecent" within the meaninq of 18 U.S.C. 51464;

():) That this Court declare, notwithstanding the

"raasonable acc•••• and "no censorship" prot.ctions afforded

legally qualified political candidates, that WAGA-TV is not

0):)119ate4 to air the shocking and indecent Becker videotape,

except between 12:00 midnight and 6:00 a ••• ; and

- 9 -
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(c) That thi. Court grant .uch other and further relief a.

is just and proper under the circumstances.

Q01JlD' II
(Irajunct:1oll)

21.

WAGA-TV realleqe. and incorporate. by reference the

allegations con~ined in paragraphS 1 through 20 a. if .et forth

fully herein.

22.

By requestin~ WAGA-TV to air the videotape between 4:00

p.m. and 5:00 p.m. on Sunday, November 1, 1992, Becker and ~e

Becker Campaiqn have placed WAGA-TV in the position of having to

air "indecent" .aterial in violation of 18 U.S.C. S 1464.

23.

WAGA-TV will .uffar immediate and irreparable harm to its

reputation and standing in the community if it i. forced to air

the Becker videotape at the time requested, and the oanuine

threat of aCS1Dini.trative sanctions if it does not, thereby

entitlinq WAGA-TV to permanent injunctive relief.

WHEREFORE, WAGA-Tv prays for jUdgment as follows:

<a> That this Court enter an Order enjoinin9 Becker and the

Becker Campaign from requiring WAGA-TV to air the Becker

videotape at any time other than between the hour. of 12:00 .

midniqht and 6:00 a.m.;

- 10 -
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(~) That this court enter an Order enjoining the Federal

Communications Commia.ion froa taking ·any regulatory action

against WAGA-TV, 8ither for channelinq the Becker videotape to

the hours of 12:00 midniqht and 6:00 a.m., or in the alternative,

for broadcaating this ahocking and indecent videotape at the time

requested by Becker and his Campaign; and

(0) That this court enter such other and further relief as

it deems just and proper under the circumstances.

Re.pectfully aUbmitted, this 11 day of Oc ober, 1992.

ON GRAVES
St te Bar No. 3057~0

lUCHARD R. HAYS
state Bar No. 340920
DANIEL A. kENT
State Bar No. 415110

Attorneys for Gillet.t
Comaun!cations of Atlanta, Inc.
dlbla WAGA-TVS

Alston 6: Bird
one Atlantic Center
1201 West P_chtre. Str.et
Atlanta r Georqia 30309-3424
(404) 881-7000

- 11 -
MImlIO.OI2



OCT ~ '92 15:21 A..5TON & BIRD

STATE OF ClIOItGIA
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p.le

Pera<mally appeared before _, an off10U' duly aut.boriae4 by

1." to admini.ter oaths, JaCk Sander, who' att.. firR lIeiDg duly

8WOrD~ atatu that be 1. 'the Pt-uident and euaral' Jlaftaqer of

Gill.tot c~laat1onsof Atlanta, Ino., d/b/a WAQA-'1'\'5, wh1etb i.

ftUled .a 1:11. Plaintiff in the within aM fozoego1ft9 COllPl.~,

1:bat he haa Z"ead 'the CoJIpla1nt:, and that th8 faat:a' CODU1ned

therein are~ and COft'&C't to the but of his Jaaowledge,

info~'t1on an4 bel!at.
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